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HOLI DAY ACRES WATER AND WASTEWATER SERVI CES
Petition to Revoke Franchise
Order Denying Petition

ORDER NO 23,739

July 9, 2001
BACKGROUND

On February 7, 2001 the New Hanpshire Public Uilities
Conmi ssion (Comm ssion) initiated Docket No. DW01-027, pursuant
to the position of Janes R Jackson (Petitioner), a customer of
Hol i day Acres Water & Wastewater Services (the Conpany).
Petitioner requested the Conm ssion revoke the Conpany’s
franchi se averring that the Conpany “deliberately m sled” the
Comm ssi on about the nature of the Conpany’ s | egal status.
Petitioner argued that the Conmpany was not a proper New Hanpshire
entity as required by RSA 374:22. The petition al so asked that
t he Conmm ssion revoke the permanent rates of the Conpany, place
t he Conpany into receivership, order a refund to all custoners of
“all fees collected since Decenber 31, 1996,” and seize the |ocal
assets belonging to Holiday Acres Joint Venture Trust.

The Petitioner also alleged that the Conpany had fail ed
to file conplete Annual Reports with the Conm ssion for 1997,
1998, and 1999; and has failed to cooperate with the Conm ssion

because of the |lack of access to the Conpany’s records.
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As a result of the petition, a pre-hearing conference
(PHC) was held on March 27, 2001, after which the Staff of the
Conmmi ssion (Staff) and the Parties met in technical session for
di scussion on the scope of the case. Staff and the Parties
agreed to a limted procedural schedule for the docket
determ ning that the central questions of the docket could be
resol ved wi thout a hearing.

I n accordance with the procedural schedule the Parties
subm tted nenoranda and other relevant material to the
Comm ssion. Staff filed its Recommendati on, as contenpl ated by
t he procedural schedule, with the Conm ssion on June 7, 2001.
The Petitioner filed a Reply to the Staff Recommendati on on June
8, 2001.
1. | NTERVENTI ONS

A notion to intervene was received by the Conm ssion on
April 24, 2001, from John Provost, a resident of Holiday Acres
Mobi |l e Home Park and utility custonmer. M. Provost supports M.
Jackson’s petition to revoke the franchise of Holiday Acres Water
and Wast ewater Services (HAWAS). Staff filed its objection to M.
Provost’s notion to intervene on April 27, 2001. Staff argued
that M. Provost brought no new evidence, allegation, or

requested renedy to the proceeding, and that the appropriate tinme
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for filing such nmotion for intervention had expired. The
Conmmi ssi on received no further requests for full intervention.

The Conmi ssion, however, did receive two notions to
enter a Statenment of Position. A statenent of position was filed
by M. Jimme D. Purselley, dated April 4, 2001, in which he
argues that the provisions of RSA 205-A:2 should apply in this
instance, and thus the collection of fees for utility service
violates state law. M. Purselley is neither a resident of
Hol i day Acres Mbbile Home Park, nor a utility customer of HAWAS.

Lois Parris, on behalf of the Statew de Tenants
Association filed a Motion to Enter a Statenent of Position, on
April 25, 2001, nmeking the sanme allegations as M. Pursell ey.

Addi tionally, the Comm ssion received, on May 2, 2001,
a letter from M. Nerevie Goodw n, stating support for M.
Jackson’s petition. Ms. Goodwi n did not request Intervenor status
in the case.

I11. DI SCUSSI ON

A.  Franchise |ssue

I n accordance with the procedural schedul e agreed to by
the Staff and Parties in the case the Petitioner submtted his
menor andum of |aw on April 10, 2001, addressing the assertion
that the PUC i nproperly granted the Conpany a franchi se because

t he Conpany was not an entity organi zed under the laws of this
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state. Petitioner asserted Holiday Acres Water and Wast ewat er
Services is only a trade nanme for Holiday Acres Joint Venture
Trust and the Trust is not registered pursuant to RSA 349: 1.
Petitioner asserts the Conpany “is in reality a Canadi an
Cor poration or Partnership which has m srepresented itself as a
New Hanpshire conpany by setting up a ‘trust’ whose sol e purpose
is to conceal the true ownership of the conpany.” I n support of
the argunent, Petitioner provided the Registration of Trade Name
for HAWAS, and a “Certificate of No Registration” fromthe
Secretary of State regarding Holiday Acres Joint Venture Trust.
In response to the Petitioner’s claim the Conpany
argued that the assets of the utility are owned by a New
Hanmpshire Trust known as Holiday Acres Joint Venture Trust. That
Trust was fornmed on June 15, 1995 and was recorded, the sane
year, in the Merrimack County Registry of Deeds at Book 1990,
pages 0414-0417. The Conpany further asserted that the Trust is
not required to register to do business in the state. The Trust,
as the sole owner of the utility, has registered the trade nane
of Holiday Acres Water and WAstewater Services with the Secretary

of State in accordance with RSA 349:1.
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Staff argued that while the Comm ssion nmay alter any
order made by it, pursuant to RSA 365:28, such action should not
be taken in this instance. Staff contends the Comm ssion had
full know edge of the structure of this Conpany in 1996, when the
franchi se was granted. Staff, therefore, contends that since the
Comm ssi on was provided with the organi zational structure of the
Conpany, the Petitioner’s claimthat the Conpany m srepresented
itself is fallacious. Staff further contends that in this
instance the doctrine of res judicata should be applied.
Mor eover, Staff assets that the Conpany has conplied with
appl i cabl e New Hanpshire | aw, as the Conpany nmet the requirenents
of RSA 349:1, and that the trade nane was registered with the
Secretary of State.

B. Lack of Recordkeeping

As part of the petition, M. Jackson originally argued
t hat the Conpany had not provided the Comm ssion with conplete
Annual Reports for the years 1997, 1998, and 1999. Petitioner
further stated that the PUC Audit Staff could not properly
conduct an audit because of the Conpany’s |ack of cooperation in
providing financial records to the Conm ssion. Petitioner
requested relief based on the Conpany’s perceived unwi |l ingness

to conformto Comm ssion rules.
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These issues were first raised in Docket No. DW 99-154,
a case initiated by the Conpany for a rate increase but closed in
Sept enber, 2000 without resolution. As part of DW99-154, the
Conmmi ssion ordered the Audit Staff to conplete an audit using the
Conpany's 1999 financial records. The Conm ssion Audit Staff
issued a final audit report on April 23, 2001. The report
contained 51 audit finds which observed various shortcom ngs of
t he Conpany, including |ack of conpliance with accounting and
reporting requirenents, the inter-conpany accounting relationship
with the Mobile Honme Park, failure to keep witten contracts with
outside firms, and overall lack of accurate utility accounting.
Staff states that the Conpany failed to respond to the audit
requests in a timely manner, and failed to conply with a letter
fromthe Finance Director dated Novenmber 28, 2000 requiring that
all audit requests be answered within a specified tine.

Based on the | ack of cooperation by the Conmpany with
the Comm ssion Audit Staff during the audit, in its menorandumto
t he Comm ssion of June 6, 2001, Staff sets forth various options
for the Comm ssion’s consideration, including penalties pursuant
to RSA 374:17.

Staff ultimately recomended that the Conpany be
required to bring its financial records into conpliance with

Comm ssi on rul es, incorporating all necessary revisions, and re-
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submtting the 1999 Annual Report to the Comm ssion. Staff also
recommended that: the general |edger supporting the annual
report be provided; the work order system and continuing property
records be brought into conpliance with Comm ssion rules and
provided to Staff for review, the 2000 Annual Report be provided
to Staff with all supporting schedul es and docunents; and the
2001 Annual Report be submtted to the Conm ssion no |ater than
March 31, 2002.

C. Mdtion under RSA 205-A:2, IX

On April 24, 2001, a notion was filed by John A
Provost requesting the Conpany’s franchi se be revoked cl ai m ng
t hat because Hol i day Acres Mobil e Hone Park and HAWAS were the
sane |legal entity, RSA 205-A:2, | X precludes the Conpany from
charging “a tenant for repair or mmintenance to any underground
system such as... water, electrical or septic systens, for
causes not due to negligence of the tenant.” M. Provost argued
that allow ng the Conpany to continue to charge for water and
sewer in a utility rate is an unfair trade practice within the
meani ng of RSA 358- A: 2.

In reply, Staff argues that an interpretation of RSA
205-A: 2, I X, which would not allow a utility operator to charge
for services, is incorrect and inconsistent with the general

intent and purpose of the State’s public utility laws. Staff
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points to RSA 378:14 which provides that a utility owner is
“prohibited fromgranting free service or from chargi ng or
receiving a different conpensation for any service rendered to
any person ... than the conpensation fixed for such service by
the tariffs on file with the Conm ssion”. Staff argues that both
residents of the park and the nonresident custonmers nust be
charged for services received fromthe utility operator
Therefore, given the circunstances of this case, a park owner who
is also a utility owner can charge both residents and non-
residents for maintenance and repair of the utility system

D. Petitioner’s Reply to Staff Recommendati on

In the June 8" letter fromthe Petitioner to the
Comm ssi on, Petitioner asserted a need to clarify m sconceptions
for the Comm ssion. Petitioner indicated that Holiday Acres was
nmerely a parcel of real estate that had a trust declaration
attached to it but that the conpany was really a partnership
organi zed under the laws of British Colunbia. Petitioner asked
that the Comm ssion not confuse real estate with the Conpany. In
support of his argunent Petitioner enclosed a copy of his
personal registration of the trade nane “Holiday Acres Joint
Venture Trust” signed by the Secretary of State on March 28,

2001. Petitioner argued that perm ssion, fromthe Secretary of
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State, for use of the trade name — Holiday Acres Joint Venture
Trust - was never sought by M. Hynes or an agent.

Petitioner argues that the Hynes, as owners of the
nobi | e honme park, may not charge tenants for repair and
mai nt enance of the sewer and water system He clains that there
is no conflict with RSA 378: 14 because the utility may charge the
| andl ord for the services rendered.

Petitioner alleges that the Comm ssion did not foll ow
the laws of the State of New Hanpshire when the origina
franchi se was granted and he requested that the Comm ssion not
repeat a mstake it made in 1996.

V. Comm ssion Anal ysis

As an initial matter, the Comm ssion will grant the
request for intervention of M. Provost. W find that al
parties had an opportunity to comment on the issues he raised,
and his participation did not inpede the proceedings in any way.

There are three matters for consideration in this case:
First, M. Jackson has called into question the validity of the
Conpany's franchi se because of its alleged failure to register as
a New Hanpshire corporation. Second, both M. Jackson and Staff
al l ege that the Conpany failed to maintain accurate financi al
records and to provide tinely responses to the Staff's financi al

audit. The third issue is the claimthat pursuant to RSA 205-
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A:2, | X the nobile home park may not charge its residents for
wat er and sewer system operation and repair.

A. Validity of Franchise

The Comm ssion’s determ nation to grant Holiday Acres
its franchise in 1996 has been called into question. In
Petitioner’s June 8" reply to the Staff Recommendation, it is
argued that the Comm ssion did not follow the aws of the State
of New Hanpshire. We disagree with this assessnent.

M. Jackson’'s petition challenges the franchise on two
bases. First, he indicates that the Conpany deli berately m sl ed
t he Comm ssion regarding the nature of the Conpany’ s | egal
status. Second, he clains the Conpany was not a business entity
organi zed under the laws of the state as required by RSA 374: 24.

We do not agree that the Conpany deliberately nsled
this Comm ssion about its organi zational status. A review of the
original franchise docket, DE 96-242, reveals the Comm ssion was
expressly informed that M. Steven Hynes, a Canadi an resident,
was the owner of the utility and the utility was not separately
i ncorporated. In fact, the Comm ssion was aware that Holiday
Acres Joint Venture Trust acquired Holiday Acres Mbile Home Park
out of bankruptcy in 1995 and that the Park filed and received

aut hori zation to utilize the trade nane Holiday Acres Water &
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Wast ewat er Services. DE 96-242, Transcript Dec 20, 1996, pp. 32-
33.

Staff argues that we should apply the doctrine of
adm nistrative res judicata to our decision in this instance. W
do not believe that is necessary.! As discussed we are not
convi nced that the Conpany deliberately msled us in any way.
Mor eover, we cannot accept the proposition that the Conpany was
not organi zed under the laws of this state.

M. Jackson clainms that M. Hynes’ business entity is
not organi zed under New Hanpshire |laws as required by RSA 374: 24.
He claims Holiday Acres Joint Venture Trust nust be a New
Hampshire entity or, at mninum registered as a trade name with
the Secretary of State under RSA 349:1. 1In his June 8 letter,
M. Jackson infornms us that since March 28, 2001, he has been the
sol e regi stered owner of the trade nane “Holiday Acres Joint
Venture Trust” and that we should not confuse the “real property”
trust for the “Conpany.”

Staff clainms that Holiday Acres Water and WAst ewat er

Services is the business entity that is organized in New

! W& do note that M. Jackson has attenpted to litigate this issue in snal

clainms court. 1In 1997, he brought a conplaint against the Trust, Docket No.

97- SC-00145. The Hooksett District Court, found for the Trust. |In January,
2001, M. Jackson petitioned for a newtrial alleging newmy discovered

evi dence, i.e. that the Trust was not organi zed under the laws of this state.
The Court, (Larson, J.) denied his notion finding that the evidence was

avail able in January, 1998, when the initial hearing on the nmerits was held.
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Hampshire. Both Staff and the Conpany assert that under New
Hampshire law there is no requirenent for a joint venture to be
regi stered and that RSA 349:1 nerely requires the trade nane for
t he business to be registered.

We agree that this Conpany is a “business entity” under
New Hanpshire law. As Staff pointed out, the facts disclose that
Hol i day Acres Joint Venture Trust is a New Hanpshire Trust
est abli shed by Stephen Hynes of British Colunbia, as Trustee, for
the benefit of the joint venturers of Holiday Acres Joint
Venture, a British Colunbia joint venture. Mreover, Holiday
Acres Joint Venture Trust applied for registration of the trade
name “Holiday Acres Water & Wastewater Services” in July, 1996
and thus fulfilled the obligations of RSA 349:1. There is no
requi rement that the Trust’s nanme be registered as the Trust’s
trade name. RSA 349:1,1 sinply requires a trust or association
doi ng business in this state to register the trade nanme of such
busi ness, trust or association. Here, the Joint Venture Trust
met that obligation when it registered its trade nanme “Holiday
Acres Water and Waste Water Services,” and is therefore organized
under the laws of the state.

M. Jackson gleans from Staff’s Recommendati on t hat
only a trust for real property requires a witing and argues t hat

t he Holiday Acres Joint Venture Trust nust be a real estate
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venture and not a conpany. A reading of the Trust Decl aration
does show that the “Trust Declaration establishing the Holiday

Acres Joint Venture Trust.,” is for the “benefit of the joint
venturers of Holiday Acres Joint Venture.,” and is “pertaining to
t he beneficial ownership of the real property in Merrimck
County.” This, however, does not nean that Holiday Acres Water
and Wastewater Services is not a “business entity.” For exanple,
the trust docunment also indicates that the Trustee has the full
power to “deal with” the property of the trust. See Trust

Decl aration, July 14, 1995, paragraph 2.

The New Hanpshire statutes dealing with utilities do
not define “business entity.” Consequently, in interpreting RSA
374: 24 we ascribe the plain neaning to the words of that term
Ai di ng our analysis, however, is the New Hanpshire statutory

term “business organization.” The term busi ness organi zation is
defined in RSA 77-A: 1,1 as “any enterprise, whether corporation,
partnership, limted liability conpany, proprietorshinp,
associ ati on, business trust, real estate trust or other form of
organi zation; organi zed for gain or profit, carrying on any
busi ness activity within the state....”

HAWAS is a New Hanpshire enterprise that neets the

requirements for registering with the state. Mreover, a review

of the financial records on file with the Comm ssion establishes
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t hat Hol i day Acres Mobile Home Park (of which the utility is a
division) filed New Hanpshire Business Tax Returns for 1998 and
1999.

Because the Conm ssion consi dered HAWAS was a division
of the Mobile Home Park when it granted the franchise and since
HAWAS is registered with the Secretary of State as a trade nane,
we believe the requirenments of RSA 374:22 and 24 have been net.
Accordingly, we find that the franchise was properly granted in
1996 and will deny Petitioner’'s requested relief as it relates to
this issue.

B. Applicability of RSA 205-A:2, IX

The issue of whether the franchi se was properly granted
given the provisions of RSA 205-A:2, I X, muy be resol ved by
careful consideration of the purpose of this section. Wile we
have in the past decided not to assert jurisdiction over water
and sewer conpanies that were also nobile hone park operators, we
bel i eve Hol iday Acres can be distinguished given the
ci rcumstances of this case.

In Re Interl akes Water and Sewer Conpany, 81 NH PUC 281
(1996), the Comm ssion found no basis in which to assert
jurisdiction over Interlakes Mbile Honme Park observing that
whil e some operations fall technically within the | anguage of RSA

362: 2 they may not be regul ated operations given RSA 205-A:2, |X
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The Comm ssion remarked, “even if these parks were technically
within the neaning of a public utility, the |egislature has
clearly manifested its intent that they not be treated |like other
public utilities because they are prohibited from charging
custoners for water system nmai ntenance.” 1d., at 284.

The Comm ssion stated that where a nobile home park is
not charging for utilities separately fromthe nonthly rent
charge there is justification in not regulating the park. Here,
however, the nobile hone park is charging for utility services
separately fromthe nonthly park rent. Moreover, there are
approxi mately fourteen custonmers that do not reside within the
park. The Legislature has granted no exenption fromregul ation
for this type of situation. See e.g. RSA 362:4, Il (exception to
muni ci pal corporation furnishing water or sewage di sposal service
outside its municipal boundaries.)

We believe RSA 205-A:2,1X can be reconciled with RSA
362:2 and 362:4. The utility in this instance is the enterprise
recovering fromratepayers the costs associated with the water
and sewer systems. The nobile home park cannot recover those
costs. This Conm ssion can assure that HAWA5, as a regul ated
entity, is charging only just and reasonable rates to its

custoners for the utility services. Thus, we believe the intent
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of the Legislature is being fulfilled and the public interest is
bei ng net.

Thi s Conmmi ssion has repeated over the years the
principle that if a utility or its owner has already recovered
the cost of the plant it has placed in service, the utility
cannot recover the same costs again through rates. See Bedford
Waste Service Corp., DW99-051, Order No. 23,388; January 7,

2000; Eastman Sewer Conpany, 77 NH 93, 98-99 (1992), rehearing
deni ed, 77 NH PUC 180 (1992), affirned by Appeal of Eastnman Sewer
Co., 138 N.H 221, 224 (1994); see also Muntain H gh Water and
Gas Sales, Inc., 76 NH PUC 415, 417-18 (1991) (noting that, "[a]s
a matter of public policy, we will not permt utilities to profit
unjustly frominconsistent statements concerning their assets
nmade to the RS and us"). |In order to assure the park does not
attempt to collect fromits residents the costs associated with
the utility systemwe will require HAWAS to provide evidence to
the Comm ssion certifying that the sane costs are not being
collected twice. Proof may be submtted in the formof an
affidavit or other attestation.

As Staff pointed out, under New Hanpshire |aw, statutes
wi |l be construed consistent with each other where reasonably
possi ble. Re New Hanpshire Public Utility Conm ssion Statew de

Restructuring, 143 NH 233 (1998). We believe that our treatnent
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of this issue, given a succinct reading of RSA 205-A:2,1X, is
consistent with our powers under RSA 374:3. W therefore deny the
notion to revoke the franchise on the basis of conflict with RSA
205- A: 2.

C. Financial Reporting

The | ack of accurate reporting of the financial
information is of great concern to the Comm ssion. The ongoi ng
| ack of denonstrated financial and manageri al expertise and the
apparent disregard for the uniform system of accounts for water
utilities have jeopardized the franchise authority granted in
1996. \While we decline to revoke the franchise at this time, we
stress that the Conpany nust take all necessary steps to nmaintain
t he accounts of the Conpany and conply with the record keeping
requi rements of the Conm ssion.

Both our Staff and M. Jackson have raised issues
regarding the financial records of the Conpany. Staff has
document ed probl enms going back to the Conpany’s 1998 Annua
Report. The Comm ssion’s Finance Director and Executive Director
have had their attenpts to obtain information fromthe Conpany on
a tinmely basis repeatedly frustrated by the Conpany. For
exanple, in a Septenber, 2000 |letter the Executive Director

st at ed:
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The Conpany is now over five nonths late in filing its
annual report as required by Puc 609.05. The Conm ssion has
al l owed the Conpany reasonable tinme to prepare its annua
report and it is troubled by the | ateness. M. Jackson has
rai sed issues that nerit attention. The Comm ssion has
determ ned to exam ne the inposition of a fine against the
Conpany for failure to tinmely file its annual report and
will investigate the proposals nmade by M. Jackson. Upon
recei pt of the 1999 Annual Report, which the Conpany is
directed to file by Septenber 22, 2000, Staff w |l undertake
an audit. Upon Conpletion of the audit, the Conm ssion wil
determ ne whether to initiate a show cause proceeding, rate
I nvestigation or other appropriate proceeding to address the
I ssues noted above. To the extent the Conpany seeks to renew
its request for a rate increase, which it has the statutory
right to do, the Comm ssion nmay, alternatively, decide to
address the various issues raised here in the context of the
Conpany request.

We are concerned not only with the tineliness of
reporting but also with the quality of the information conveyed.
Staff’s meno suggests that we could consider inposing penalties
agai nst the Conpany in the ampunt of $143,500. W are not
convinced that penalties inmposed pursuant to RSA 374:17 for past
practices would have the effect we desire. Sinply put, this
Conpany needs to accurately and tinely report information to the
Comm ssion. The Conpany’s expressed apol ogy for the fact that
there had been a “perceived” |ack of cooperation is tantamunt to
an adm ssion. The explanation for the troubles that occurred in
1997 through 1999 was that there were problens with work done by

a previous accountant. We are aware that the Conpany has hired a

new account ant and has nmade representations that it will remedy
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its previous reporting difficulties. As a result we will not
fine the Conpany at this time, but will accept Staff’s other
recomrendati ons.

The Conpany is therefore required to produce the
following itens no later than the date indicated:
1) Revised 1999 Annual Report by August 31, 2001,
I ncorporating all of the necessary revisions stemm ng
fromthe 51 audit finds. If the Conpany disagrees with
the audit find revisions it should make the revision
but specifically note its concern or objection. The
Conpany nust also submt by August 31, 2001 its 1999
General Ledger (G L) (revised), copies of the
continuing property records (CPR s), aged accounts
recei vabl es and aged accounts payabl es as of Decenber
31, 1999 (revised).
2) A sanple of its work order system by Septenber 20,
2001.
3) The 2000 Annual Report by October 31, 2001, al ong
with its year 2000 G L, copies of CPR s as of Decenber
31, 2000, copies of 2000 work orders, copies of their
year 2000 bank statenents for the utility, aged
accounts receivabl es and aged accounts payabl es as of

Decenber 31, 2001
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4) The 2001 Annual Report by March 31, 2002, and
docunment ati on including the 2001 G L, copies of CPR s
as of Decenber 31, 2001, copies of 2001 work orders,
copi es of 2001 bank statenents, aged accounts
recei vabl e and aged accounts payabl es as of Decenber
31, 2001.

We agree with Staff regarding the future actions of the
Conpany. Should the Conpany fail to conply with any of the
requi rements |isted above we will issue a show cause hearing
Order of Notice to determ ne fines and possible revocation of the
franchi se.

Based upon the foregoing, it is hereby

ORDERED t hat Petitioner’s Request to revoke the Holiday
Acres Water and Wastewater Services franchise is denied; and it
IS

FURTHER ORDERED, that the Conpany provide evidence that
resi dents of the Mbile Hone are not being double charged for
utility services. This evidence should be submtted annually
with the Annual Report; and it is

FURTHER ORDERED, that Holiday Acres Water and
Wast ewat er Services comply with the schedul e as outlined above
for submtting its financial information to the Conm ssion, and

it is
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FURTHER ORDERED, that should the Conpany seek a general
rate increase within the next year the Conmm ssion will suspend
t he proposed tariff for a period no shorter than 12 nonths, under
RSA 378:6, so a conplete investigation of the Conpany can be
conducted; and it is

FURTHER ORDERED, that the request for intervention
filed by M. Provost is granted and the notions to enter a
statenment of position filed by other individuals are accepted.

By order of the Public Utilities Comm ssion of New

Hampshire this ninth day of July, 2001.

Dougl as L. Patch Susan S. GCei ger Nancy Brockway
Chai r man Conmmi ssi oner Conmi ssi oner

Attested by:

Ki mberly Nolin Snmith
Assi stant Secretary



